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A. REPLY ARGUMENT

1. Respondent has not established grounds for this court
to dismiss this appeal.

a. -  This appeal is not moot as the trial court has
jurisdiction to reimpose its sentence until
August 16, 2010; even if this appeal is moot, the
issue raised in this appeal should be reviewed as

it is of continuing and substantial public
interest.

Respondent contends fhat the City’s appeal should be
- dismissed because it is moot and resentencing him would violate
double jeopardy.

A case is not moot if a court can still provide effective relief.!
This ‘court plainly can provide effecﬁve rélief by féversing the
superior court’s decision and upholding the trial court’s original
sentence. Inasmuch as. réspondentfs sentence was suspended and he
is on pfobatién until August 16, 2010, the trial court has jurisdictioh

over him at least until that date. Moreover, the trial court has

» v State v. Turner, 98 ‘Wn.2d 731, 733, 658 P.2d 658 (1983)
(review of a contempt finding against a juvenile was not moot even though
he already had fully served his 30-day jail sentence because the fines
imposed against him were still outstanding).

2 See Appendix 1 to Brief of Respondent.



authority to modify respondent’s sentence until that. probation is
terminated.>

Even‘if this appeal is moof, this court should review the issue
raised in this case as it is of continuing and substantial public
interest.” In determining whether a moot -issue warrants review, the
court considers whether the issue is of a public or private nature,
whether an authoritativé detérmination is desirable to provide future
guidance to public officers and whether the issue is likely to recur.’

In State v. Veazie, relied on by respondent, the court
determined that a moot issue concerning juvenile court sentencing
was of continuing and substantial public interest that justified

review. Just as the sentence that could be imposed for probation

? RCW 35.20.255(1) provides in pertinent part that “[a]ny time
before entering an order terminating probation, the court may modify or
revoke its order suspending or deferring the imposition or execution of the
sentence.” ' . '

* See Westerman v. Cary, 125 Wn.2d 277, 286, 892 P.2d 1067 -
(1994) (court considered moot issue of whether district court could deny
bail to suspect arrested for domestic violence crime before first
" appearance); State v. Veazie, 123 Wn. App. 392, 397, 98 P.3d 100 (2004)
(even though case was moot, court considered whether juvenile court
statute allowed stacking of terms of confinement for violations of multiple
disposition orders). . _

> Westerman, 125 Wn.2d at 286; Veazie, 123 Wn. App. at 397.



violations in juvénile court is more a public than a private matter,’ 50
is the sentence that could be imposgd on a criminal défendant ina
court of limited jurisdiction. In Westerman v. Cary,’ the court
- concluded that a moot issue concerning the denial of bail before first |
appearance in. district court to suspects arrested for domestic
violence crimes was a matter Qf public, rather than private, intérést.
The issue in this case is likewise of é public rather than ﬁrivate
nature. |
In Veazie,8 the court determined that courts .and attorneys
needed guidance on th¢ moot issue evén though it already had beén
addréssed by at léast oﬁe published Court of Appeals decision. In. '
Westerﬁan,g the court also beli¢v¢d that guidance regarding aﬁ issue
‘of wide application was .both desirable and nécessary. J udges and
attorneys in courts of lirnifed jurisdictioﬂ are at leést equally in need |

of guidance on giving credit against a jail sentence for time on

Veazie, 123 Wn. App. at 397. .

125 Wn.2d 277, 286-87. 892 P.2d 1067 (1994).
123 Wn. App. at 398.

125 Wn.2d at 287.
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pretrial electronic home detention as no appellate decision has ever
- addressed this issue.

| " In Veazie,'® the court concluded that the issue was likely to' '
recur as it Wés, or appeared to be, unsettled. The issue i'n'this case
also is unsettled and is likely fo recur. Evén‘if the issue in this case
is moot, it is a méfter of conﬁnuing and substantial public interest

" that this court should decide.

b. The trial court’s reimposition of its original

sentence would not violate double jeopardy.

Respondent also contends that thls appeal should be dismissed»
ashe had a legitirhate expéctatidn of finality in his madiﬁed sentence
‘and resgntencing him Wbuld violate double jeopardy. A defendant’s
legitimate expeqtation of finality in. the sentence may be influenced
by méﬁy factors sucﬁ as the compleﬁon of the sentence, the Passage
6f ﬁme, the pendency.of anv appeal or review of the sentencing
. determination or the- defendant’s misconduct in obtaining thé '

sentenc;e:.11

t
{

10123 Wn. App. at 399.-
"' State v. Hardesty, 129 Wn.2d 303, 311, 915 P.2d 1080 (1996).



Respondent has not compieted his suspended sentence.
Again, the trial court has jurisdictioﬁ over him until at least August
16, 2010. Respondent’s claim that heA has completed his sentence
assumes that fhe superior court’s order Waé correct — the very issue
- before this court for review. In State V. Hdrde&iy,lz relied on by
' réspondent, the court held that 2 defendant ha(i no légitirnate
expectation Qf ﬁﬁality ina sentenc¢ even though he had éefved .hisx _
prison sentence and was not under‘c_ommﬁnity supervision when the
state brought its motion for relief from judgment. Respondéht, '
who will bé on probation for at least anothef 18 months, certéinly has
no more of an expectation of ﬁnality in hisvsenten\cne than does a
défendant Who is not on probation at all.

The superior court granted respondent the relief he réquested‘
on April 7, 2008. The r;eXf morrﬁng, the trial court modified
.respondeht’s s_entenée in aéc§rdance with the superior court’s order.
The City filed its notice of appeal on May 5, 2008. In Hardesty,"

the court held that the passage of almost oﬁe year after the defendant

12 129 Wn.2d at 306 & 309-16.
" Hardesty, 129 Wn.2d at 306.



had been feleased from prison before the state sdught to modify his
sentence was not a sufficient passage of time to give him a legitimate
expectation of finality in his sentence. In'State v. Tr raz’coﬁ‘,ls the
court heldb that the passage of two years between the defendant’s
original erroneous sentence and his corrected sentence did not |
support a rea'sonable expectation that the original ‘sentence was final.
Respondent likewise could not obtain a legitimate expectation of
finality in his modified sentence where revieW was sought less than
30 days latgr.

In State v. Freitag,'® .the‘ court held that an appeai by the
gévemﬁxent of an erroneoussentencing decision puts thé defendant
on nbﬁce that his sentence is not final. The City timely appealed the
superior coﬁrt’s decision m this case, Whi_(:hl gave notice to

respondent that his sentence was not final.

4129 Wn.2d at 316.

15 93 Wn. App. 248, 253-54, 967 P.2d 1277 (1998) review denied,
138 W, 2d 1003-(1999).
: 127 Wn.2d 141, 145 n 3, 896 P.2d 1254, amended by 905 P.2d
355 (1995).



Respondent did not commit any misconduct in procuring his
modified sentence. In Traicoff'’ and State v. H.J.,*® the court held
that the absence éf fraud by a defendant in a seﬁtencing proceeding
"~ does not necessarily establish a legitimate expectaﬁon of ﬁnalify in
an erroneous pfoceeding. Like the defendants’ conduct in those
cases, respondent’s lack of misconduct does not create an _
expectation of finality. |

Respondent cdntends that he had a legitimate expectaﬁon of
finality in his modified sentence because‘ the City did not seek a stay
of the superior court’s order.  In Staz‘e V. Pringle,lg the court rej ected -
the argument that the absence of a stay of an erroneoué sentence
preventéd Hreview of that sentence. Inasmu;:h as the municipal court
complied WiIth the superior court’s order the morning after it was
iséuéd, seeking a stay would have been impractical, to say the least.
Moreover, asking the superior court immediately to stay its order,
which would haye vresulted in respondent sérving the jail. senténce.

that the superior court had just determined was unconstitutional,

1793 Wn. App. at 256.
% 111 Wn. App. 298, 305, 44 P.3d 874 (2002).



would have been pointless. The law does not require a futile act.*®
Neither ;[he law nor the facts support respondent’s argument that tne
City’s decision not to seek a stay of the superior court’s order
established ablegitimate expectatien of fmality".

| -Respondent also cites the government’s inability .to appeal an
erroneous sentence as support for his claim of a legitimate |
expeetation of finality in his modified sentence. Respondent chose -
| ~ toseek revienv of the trial court’s original sentence by way of a writ
of habeas corpus. He knew that the losing party to the writ could
apneal as a matter of ri‘ght.z? ‘Respondent now seernsl to want to
avoid the consequences of his ewn decision. His conscious choice
ofa remedy tha;c authorized this.appeal by the City does not establish
a legitimate expectation of finality. |

Consideraﬁon of the factors identiﬁed n Hardesty as rele\}ant

" to e defendant’s legitimate expectation of finality in a sentence do

not support respondent’s position. He has not fully served his

1983 Wn.2d 188, 193,517 P.2d 192 (1973).

20 State v. Austin, 119 Wn. App. 319, 329, 80 P.3d 184 (2003).

21 See Honore v. Washington State Board of Prison Terms and
Paroles, 77 Wn.2d 660, 664, 466 P.2d 485 (1970); Garfinkle v Sullivan,



suspended sentence,’ less than one month passed between the
superior court’s order to modify h.is‘ sentence and the City’s appeal
and that appeal was prorhbtly filed. The absence of a. stay offhc
superior court’s order and the inability, generally, of the gdvernment '
fo appeal an erroneous sentence add nothing to respoﬁdent’s
argument. Respondent has not established fhat he had a legitimate
expéctation of finality in his modified sentence such.that reviéw of
that sentence would violate double jeopardy.

2. Not giving respondent credit against his jail sentence

for time on electronic home monitoring prior to
sentencing does not violate double jeopardy or due

Process.

. a. This court should not consider respondent’s
arguments regarding double jeopardy and due
* process that were not pleaded, argued or
considered in superior court.

Respondent contends that the superior court’s order that he be
given credit against his jail sentence for time spent on electronic

- home monitoring prior to sentencing should be upheld on the basis

37 Wash. 650, 651, 80 Pac. 188 (1905); In re Sylvester, 21 Wash. 263,
266, 57 Pac. 829 (1899).



of double jeopardy and due process.”> Neither of these argumeﬁts
was faised in respondent’s Application fc'>r Writ _6f Habeas Corpus®
or considered by superior court.** Nor does respondent claim that he
arguéd either of these theories to the sﬁperior court.

The rule is that an appellate court can affirm a lower court’s
jﬁdgment on any ground within the pleadings and pr60£25 In State v.
Mchielk’, 28 relied on by requndent, the court quoted and épplied this -
rule and also cited State v. Hudson®" for the proposition that an |
appellate court may afﬁrm the trial court on any alfemative theory
argued to the trial court.?® Tnasmuch as respondent did not plead or

argue double jeopardy or due process to superior court or otherwise

2 Respondent does not seem to make any separate due process

. argument on appeal.

> See CP at 1-16.

** See CP at 38-39.

2 State v. Michielli, 132 Wn.2d 229, 242, 937 P.2d 587 (1997)

" (Supreme Court upheld dismissal of charges on same basis used by trial
court, even though Court of Appeals had upheld dismissal on different
ground); LaMon v. Butler, 112 Wn.2d 193, 200-01, 770 P.2d 1027, cert.
denied, 493 U.S. 814 (1989) :

§ 132 Wn.2d at 242-43.
27 79 Wn. App. 193, 900 P.2d 1130 (1995), aﬁ“rmed 130 Wn.2d
48,921 P.2d 538 (1996).

. 28 See also State v. Corter, 127 Wn.2d 836, 841, 904 P.2d 290

(1995) (noting obvious due process problems in afﬁrmmg a trial court

10-



- give notice to appellarits that he would be raising these theories, this
court should not consider them.
b. Electronic home monitoring imposed as a

condition of release prior to trial is not |
punishment for purposes of double jeopardy.

For a sanction to violate double jeopardy it must be
punishm;ant,29 which determination is made by examining any
legislative indication of a punitive purpose and Whether the sanction -
is so punitive as to be transformed into a crlmmal penalty.*

The purpose of CrRLJ 3. 2(b)(6) & (d)(9) which authorize
electronic home monitoring prior to trial, is to assure the presence of
the accused at future Eouﬂ hearings and prevent him from
committing a violent offense, inthhidéting Witnesses or interfering
with the adminjstrétion of justice. .Cc')nditions of pretrial release are
not intended as punishment.’’ A defendant on electronic vhome

monitoﬁng generally is confined to his home, but may be allowed to

A

ruling in a criminal proceeding on an altematlve theory agamst which the
.appellant had no opportunity to present argument).
l : ? In re Personal Restraint of Metcalf, 92 Wn. App. 165, 177, 963
P 2d 911 (1998), cert. denied, 527 U.S. 1041 (1999) (deductions from
prison inmate’s received funds for incarceration costs and crime victim’s
compensation fund not punishment). -
30 Metcalf, 92 Wn. App. at 178.

11



. leave for treatment sessions or medical appointménts or to go to

- work.*®> A defendant on electronic home monitoring certainly might
believe such a restriction is punitive; but whether a sanction

| constitutes punishment is not determined from the defendant’s
perspective.” Neither the purpose nor the effect of electronic home
monitoring lp;_?io'r to ‘trial is punitive.

Respondent’s reliance on cases addressing Wﬁether
incarceration prior to trial is punishment and whether a defendant
must bé given credit for pretrial incarceration against his jail
sentence is seriously misplaced as this case concerns electronic home
monitoring. Contrary to respondent’sxclaim that “[u]nder any
definition, elecfronic home detention qualiﬁes as deteﬁtion and

pum'shfncnt,”‘g * State v. Perrett” held that a defendant on electronic

3L State v. Heslin, 63 Wn.2d 957, 960, 389 P.2d 892 (1964) (bail).

32 See http://www.ci.seattle. wa.us/courts/comjust/EHM.htm
(outlining electronic home monitoring offered by Seattle Municipal
Court). Respondent offered no evidence to superior court regarding the
exact nature of his electronic home monitoring restriction, which is
another reason that the double jeopardy issue should not cons1dered for the
first time in this court.

3% State v. McClendon 131 Wn.2d 853, 866- 67 935 P.2d 1334
cert. denied, 522 U.S. 1027 (1997).

3* Brief of Respondent, at 21.

12



home detention was not “detained” for purposes of the time for trial
rule. As the court noted in that case, electronic home monitoring
elirriinates the hardships associated with incarceration — a defendant -
is free to IiVei as iie had before being charged, he is not hindered in-

~ preparing his defense aind he suffers neither 'the siigma nor the
discomfort of jail. % In addition, Bremerton v. Bradshaw3 " held that
a eelirt of limited jurisdiction is not required to credit pretrial
electronic home monitoring againsti a jail sentence. Electronic home
monitoring simply is not the same as incarceration.

Even if this court eons:,iders respondent’s double jeopardy and
due process argunients,_ he has. not demonstrated that pretrial
electronie home monitoring is punishment. As discussed in
~appellant’s ope'ninvgr brief, reépondent did net sustain his burden of
iiroving that evquall proteetion require.s that he be given credit against
his jail Seritence for the time on electronic home menitoring Before

sentencing. The superior court erred by concluding otherwise.

35 86 Wn. App. 312, 317-19, 936 P.2d 426, review denied, 133
Wn.2d 1019 (1997). | | : .
36 perrett, 86 Wn. App. at 318-19.

13



B. CONCLUSION
‘Based on the foregoing argument, the superior court’s
decision ordering Seattle Municipal Cbuﬁ tox give respondent credit
agéinst his DWLS 3™ degree jail sentence for the time on electronic
home m;)nitOring béfore sentencing should be reversed and
resi)ohdent’s petition for writ of habeas cérpus should be dismissed.
| Respectfully submitted this ZOth day of F ébruaryi 2009.

THOMAS A. CARR
SEATTLE CITY ATTORNEY

Rty Oueene

- Richard Greene
Assistant City Attorney
WSBA #13496

37 121 Wn. App. 410, 413, 88 P.3d 438 (2004), review denied, 153
Wn.2d 1012 (2005). o
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